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JURI SDI CTlI ONAL STATEMENT

This action for declaratory, injunctive and nonetary
relief challenges the validity of a |local | aw enacted by
Mont gonery County, Maryland. Anong the various federal
constitutional and civil rights clains and the state
statutory and constitutional clains are all egations that
the local law violates free speech and equal protection
guarantees. The plaintiffs also claimthat the law is
preenpted by State |aw and beyond the authority of the
County to apply wthin the Cty of Gaithersburg,
Maryl and.  The conpl aint invokes, on behalf of severa
plaintiffs, subject matter jurisdiction in the United
States District Court for the District of Maryl and under
28 U.S.C. 88 1331, 1343(a)(3), and 2201 as to its federal
clainms, and 28 U.S.C. § 1367 as to its pendent state-I|aw
clainms. (J.A 9) Follow ng an expedited and abbrevi at ed
bench trial, judgnent was entered against the County on
a pendent state-law clai mon Cctober 5, 2001, pursuant to
a judgnent order that the district court expressly
intended to "to be a final judgnment within the neani ng of
Rul e 58 of the Federal Rules of Cvil Procedure.” (J.A

451) The County tinely noted an appeal on Cctober 31,



2001. (J. A 455) This Court has jurisdiction of the
appeal under 28 U. S.C. § 1291.



STATEMENT OF THE | SSUES

Do the Krasner appellees lack standing to
chal | enge the County funding restriction because
they are neither applicants for nor recipients
of County funds?

Did the district court erroneously concl ude
t hat t he County f undi ng restriction
constitutes the regulation of gun sales for
St ate Weapons- Preenption | aw purposes and,
therefore, is restrained by the Tillie-Frank
| aw from being applied within the Gty of
Gai t her sbur g?

Is the County funding restriction a
constitutionally perm ssi bl e spendi ng
condition that does not offend free speech
guar ant ees?

Is the County funding restriction a
constitutionally perm ssi bl e spendi ng
condition that does not deny Krasner the
equal protection of the |aws because the
classifications it draws do not di scrimnate
agai nst Krasner and, in any event, are
rational ly based?



STATEMENT OF THE CASE

The action was instituted on the joint conplaint of
Frank Krasner Ent erpri ses, Lt d. (d/b/a Silverado
Pronoti ons and Silverado Gun Show) (" Silverado"), RSM
Inc. (d/b/a Valley Gun and Police)("Valley Gun"), and
Robert D. Culver ("Culver") (J.A 10).% The conpl aint
chal | enged, on federal constitutional grounds and state
constitutional and statutory grounds, the validity of
three provisions of the Mntgonmery County Code (MCC 88§
57-1, 57-11, and 57-13) enacted by Chapter 11 (Bill No.
2-01) of the 2001 Laws of Montgonery County, as applied
to Montgonery County Agricultural Center, Inc. ("AC"),
whi ch owns the Mntgonery County Agriculture Center in
Gai t hersburg, Maryland.® The primary state | aw clai mthe

only claim decided by the district court is a state

'Silverado is a corporate organizer of gun shows;
Valley Gun is a corporate gun deal er that displays and
sells firearnms at gun shows; Culver is a resident of
Mont gonery County and a nenber of Montgonery Citizens For
A Safer Maryland ("MCSM'), an organi zati on that mai ntains
a "discussion/information" table at gun shows. Cul ver
sues individually and on behalf of MCSM (J.A 10) For
conveni ence, Silverado, Valley @n and Culver are
referred to collectively as "Krasner" when appropri ate.

’ACl and Gaithersburg are not parties to this
litigation. Neither has sought |eave to intervene, and
nei t her has participated as am cus curiae or otherw se.
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preenption challenge to the validity of MCC § 57-13, a
statutory funding restriction that: (1) prohibits
Mont gonery County from giving financial or in-kind
support to any organization that allows the display and
sale of guns at a facility owned or controlled by the
organi zation; and (2) requires an organization that
receives direct financial support fromthe County to pay
the County the value of that support, plus interest, if
the organi zation allows the display and sale of guns at
its facility after receiving the support.® (J.A 19) The
conplaint also alleged that 8 57-13 ("the funding

restriction") violates federal and state conmmerci al -free-

The other two chal |l enged provisions are § 57-11, a
regul atory provision that generally prohibits the sale,
transfer, possession, or transportation of a handgun,
rifle, or shotgun, or ammunition in or within 100 yards
of a place of public assenbly; and 8 57-1, which defines
a term used in 8 57-11. At the very outset of this
litigation, however, the County advised the district
court that it had no intention of attenpting to apply 8§
57-11 and its definitional conpanion within the Gty of
Gai t hersburg because the County, in enacting these
provi sions, recognized that state and nunicipal |aw
prevented the County from regulating those activities
within that nmunicipality. See Frank Krasner Enterprises,
Ltd., v. Montgonery County, 166 F. Supp. 2d 1058, 1061 n.
5 (D. M. 2001). | ndeed, at argunent below, Krasner
narrowed both its preenption challenge and its
constitutional challenges to only subsection (b) of § 57-
13. (J. A 374)



speech guarant ees, f eder al and state core-speech
guarantees, federal equal protection guarantees, and
federal freedom of assenbly guarantees.*

Fol | owi ng an expedited and abbrevi ated bench trial,®
the district court issued a Menorandum of Decision as to
Its findings of fact and concl usions of |awin conpliance
wth Rule 52(a) of the Federal Rules of G vil Procedure,
and an order in which it directed that judgnent be
entered agai nst the County on the state preenption claim
(J. A 451) The court also permanently enjoined the
County fromenforcing the funding restriction within the
City of Gaithersburg. (J.A 452) Because it had found

the funding restriction "unenforceabl e agai nst Krasner’s

gun show at the Agricultural Center under state |law, " the

‘I'n responding to a Mdtion for a Preliminary
I njunction designed to permt an October 2001 gun show,
the County pointed out that a prelimnary injunction was
unnecessary because 8 57-13 was not effective until
Decenber 1, 2001. 166 F. Supp. 2d at 1060.

>The parties fil ed cross notions for sunmary j udgment ;
however, the County disputed the allegation that the
Agricultural Center is the only facility in Mntgonery
County at which a gun show nmay be held, and M. Krasner
admtted, during his direct examnation at trial, that
he had attended a gun show at another |ocation in
Mont gonery County, but clainmed that the | ocati on was not
sui t abl e. (J. A 289) The County also disputed the
all egation that a gun show cannot be held w thout the
ability to sell guns at the show.

6



district court concluded that it "need not reach ... the
free speech issues raised by the Plaintiffs." 166 F.
Supp. 2d at 1063.
STATEMENT OF FACTS

ACl is a private, non-profit corporation that owns
and operates the Montgonery County Agricultural Center in
Gai t hersburg, Maryl and. (J. A 168) ACl has received
“financial support” from the County on three occasions
over the ten years imediately preceding the filing of
this action: (1) a one-tine $250,000 grant from the
County Departnent of Econom c Developnent ("DED') to
construct the Agricultural WIlcomng Center (now the
"Heritage Building") at the Agricultural Center;® (2) an
addi tional $36,500 DED grant to conpl ete the Agricul tural
Center’s Heritage Building;’ and (3) a one-tine $220, 000
Cultural Facility Inprovenent Gant from the County
Depart nent of Recreation for the purchase of a pernmanent

cover for the racing park area and the installation of a

®These funds were appropriated in the County's FY 1999
Budget (July 1, 1998 t hrough June 30, 1999) and di sbursed
to ACl in FY 1999. (J.A 171)

"These funds were appropriated in the County's FY 2002
Budget and were to be disbursed to ACI prior to Decenber
1, 2001. (J.A 172



digital marquee.® The funding restriction does not apply
to any of these grants because they were either paid or
encunbered prior to the effective date of the funding
restriction. Frank Krasner Enterprises, Ltd., 166 F.
Supp. 2d at 1062 n. 6.

The Menorandum of Decision of the district court,
which was the trier of fact, contains the pertinent
backgr ound:

For sone ten years or nore, Plaintiff, Frank
Krasner and his conpany, Frank Krasner
Ent er pri ses, Ltd., d/ b/ a Si | verado
Pronoti ons and Si | verado @un Show
("Krasner") have presented gun shows in
various locations in Mryl and. Krasner's
gun shows consisted of one or nore indoor
open spaces with from about 110 to 400
t abl es rented by exhi bitors. The exhi bitions
I nclude vendors selling guns of various
(legal) types, vendors selling gun-rel ated
nmer chandi se, organi zations involved in gun-
related activities, etc. Krasner derives
incone from the rental of table space by
vendors and adm ssion fees.

166 F. Supp. 2d at 1059 (footnote omtted).® The court

®These funds were appropriated originally in the
County's FY 2001 Budget; however, only $32,000 was
di sbursed to ACI in FY 2001. At the tine of the trial of
this matter, the County expected to di sburse the bal ance
to ACIl during the then current fiscal year (July 1, 2001
t hrough June 30, 2002). (J.A 172)

°The district court el aborated on the term"gun show'
in a footnote:



also found that Valley Gun, a licensed firearmdealer in
Maryl and, has been a regul ar exhibitor at Silverado’ s gun
shows in Maryland, and that Valley Gun takes firearns to
the gun show for display and for sale in conpliance wth
pertinent state and federal |laws. |d.

Mont gonery Citizens for a Safe Maryland ("MCSM') is
a group of citizens interested in gun matters that
espouses political views in favor of gun ownership, and
seeks to persuade |like-mnded citizens to exercise
political rights to pronote gun owners' rights. 166 F.
Supp. 2d at 1060. MCSM has been a regul ar exhibitor at
Silverado’s gun shows. Id. MSMs nenbers, including
Cul ver, staff the table, engage in largely gun-rel ated
di scourse with gun show attendees, and distribute witten
materials relating to gun safety and their political
viewpoint. [|d.

Prior to the enactnent of the chall enged County | aw,

The term "gun show' is generally
understood by gun aficionados to
describe a gathering at which firearns
are displayed and sold as distinct from
an "exhibition" at which the weapons are
di spl ayed but not sold."

ld. at 1059 n. 1.



Silverado planned to present gun shows in October 2001
and January 2002 at the Agricultural Center, which, in
the view of the district court, "appears [to be] the only
| ocation in [ Montgonery County] that is both suitable for
and woul d accommopdat e a gun show of the type presented by
[Silverado]." I1d. at 1060 n. 2. Valley Gun and MCSM
pl anned to participate in those gun shows as they had in
the past. 166 F. Supp. at 1060.
SUMVARY OF ARGUVENT

Standard of Review. On appeal from a bench trial,
this Court reviews the district court's findings of fact
for clear error, and its conclusions of |aw de novo.
Fed. R CGv. P. 52(a); WIllians v. Sandman, 187 F.3d 379,
381 (4th Gr. 1999).

St andi ng. Silverado, Valley Gun, Culver and MCSM
| ack standing to maintain this action. None is a present
or past grantee of any County funding, and none has
al | eged any need or desire to seek County funding. Their

alleged injuries would result, not fromany action of the

“The decision below inadvertently refers to the
Center as appearing to be the only suitable location in
“"Maryland."” The trial court intended to state that it
appeared to be the only location in "Mntgonery County,
" and issued a corrected page. (J.A 454-454a)
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County, but only fromthe i ndependent decision of ACI not
to host gun shows. The only entity directly affected by
the potential application of the funding restriction in
connection with the Agricultural Center is AClI, which is
not a party to this proceeding.

State Preenption. The district court erroneously
deci ded that the State Weapons-Preenption lawand Tillie-
Frank restraints conbine to prohibit the application of
the County funding restriction to AC. The district
court’s error is twofold: (1) the funding restriction
does not constitute the regulation of the sale of guns
for State Wapons-Preenption |aw purposes; and (2)
Tillie-Frank restraints do not apply to County | aws that
restrict County funding. For these reasons, the funding
restriction unlike 88 57-11 (the regulatory provision
that the County acknow edges is subject to Tillie-Frank
restraints) and 57-1 (which defines a termused in the
regul atory provision) is neither preenpted nor otherw se

restrained by State |aw.

“Following the noting of this appeal, the County
nmoved this Court to certify to the Court of Appeals of
Maryl and the novel and controlling state |aw questions
presented by the district court’s decision and judgnent.
The notion was deni ed.

11



Constitutional dains.* The free-speech guarantees
protect speech, not conduct. The funding restriction is
directed only at conduct, not at speech or viewoint.
QO her than the sal e of weapons, nothing that occurs at a
gun showis material to this content-neutral, viewoint-
neutral funding restriction. Even if the funding
restriction inplicated speech, the core speech chall enge
| acks nerit because this content-neutral, viewpoint-
neut r al | aw neither forecloses core speech nor
effectively prohibits County fund recipients from
engaging in protected conduct outside the scope of the
County’s fundi ng prograns. The commercial free-speech
chall enge is equally unavailing. Not only is the funding
restriction content-neutral and viewpoi nt neutral, but it

al so passes the traditional test for commercial -speech

Al though the district court failed to reach the
constitutional clains, Krasner, in opposingthe County’s
notion to certify the state preenption questions to
Maryl and’ s hi ghest court, cont ended t hat t he
constitutional clains nevertheless are before this Court
on appeal and shoul d be decided by this Court. [In order
to provide for a full discussion of those clainms, the
County, therefore, has elected to address, in this brief,
the constitutional clains raised but not decided bel ow
This Court, of course, may | eave those i ssues for initial
consideration by the district court on remand, should the
j udgnent bel ow be reversed. See Appell ee’s Response, pp.
12-13.
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regul ati ons because it is supported by a substanti al
County interest, materially advances that interest, and
Is narrowy drawn. | ndeed, although the applicable
standard is yet to be articulated, the Suprene Court has
I ndicated that commercial-speech l|limtations on the
exerci se of a spending power are even | ess exacting than
the relatively relaxed test for regulatory provisions
that restrain commercial speech.

The funding restriction also does not contravene
Krasner’s freedomof assenbly rights, or deny Krasner the
equal protection of the laws. The restriction does not
ban gun shows, the sale of guns, or discussions or
assenblies of any kind, and it is rationally based.

ARGUMENT
. Silverado, Valley Gun, and Cul ver |ack standing
to challenge the validity of the County funding
restriction because they are neither applicants
for nor recipients of County funds.®

In order to maintain a claimin a federal court, a

party must satisfy the standing requirenments of ARTICLE | I |

®The County challenged Krasner’'s standing in its
Motion for Summary Judgnent. However, having tried the
case, the district court denied the parties’ sunmary
judgnment notions as noot, and did not address the
standing issue in its Menorandum of Decision. (J.A 453)

13



of the Constitution: (1) "an injury in fact;" (2) "a
causal connection between the injury and the conduct

conpl ained of ;" and (3) a likelihood that the injury wll
be "redressed by a favorable decision.” Lujan v.
Def enders of WIldlife, 504 U S. 555, 560-61 (1992). The
causal connection elenent of standing requires that "the
injury ... be "fairly ... traceable] to the chall enged
action of the defendant, and not ... the result [of] the
| ndependent action of sonme third party not before the
court.” 1d. (quoting Sinon v. Eastern Kentucky Wl fare
Ri ghts Organi zation, 426 U. S. 26, 41-42 (1976)).

In the specific context of gun sale restrictions, the
Southern District of California found that plaintiffs
| acked standing to chall enge the constitutionality of the
Violent Crine Control and Law Enforcenent Act ("Crine
Control Act") because the act did not directly injure the
plaintiffs. See San Diego County Gun Rights Comm v.
Reno, 926 F. Supp. 1415, 1423 (S.D. Cal. 1995), aff'd, 98
F. 3d 1121 (9th Cr. 1996). The plaintiffs in San D ego
County alleged that the Crine Control Act’s provisions

caused an increase in the prices of certain weapons. |[d.

Because "[n]Jothing in the Crinme Control Act direct]ed]

14



manuf acturers or dealers to raise the price of assault
weapons," and "it [was] not the defendants who ha[d]
rai sed the prices of weapons at issue, but third parties
such as weapon dealers and manufacturers,” the court
found that the plaintiff’s economc injury did not
satisfy the standing requirenents. | d. Mor eover, in
every core speech funding restriction case deci ded by the
Suprene Court (there are no commercial speech funding
cases), the di sappointed fundi ng beneficiary was a party.
See, e.g., Legal Services Corporation v. Velazquez, 531
U S. 533 (2001); Board of Regents of the University of
W sconsin Systemv. Southworth, 529 U. S. 217 (2000); and
Rust v. Sullivan, 500 U S. 173 (1991).

In the present case, the chall enged | aw does not hi ng
nore than place a <condition wupon certain County
expenditures, and the only entity to which that |aw
applies is ACl, which is not a party to this proceeding.
No party at bar is a present, past or future beneficiary
of any County fundi ng. None of their alleged injuries
results from any "action of the defendant” as Lujan
requires. Any alleged injury or threatened injury

results fromthe i ndependent decision of ACI not to host
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gun shows. The funding restriction does not prohibit gun
shows or gun-rel ated speech. Nor does it prohibit any
party to this action fromengaging in any activity, even
at a gun show at the Agricultural Center. The funding
restriction, therefore, does not directly interfere with
the rights of any of the Krasner parties.

Absent a claim of direct infringenent, the Krasner
appel | ees nmust prem se their constitutional challenge on
the funding restriction’s inpact on AC’'s rights.
However, "Federal courts nust hesitate before resol ving
a controversy, even one within their constitutional power
to resolve, on the basis of rights of third persons not
parties tothe litigation." Singleton v. WiIlff, 428 U S.
106, 114 (1976). The reasons for this prudential
limtation on third-party standing are two-fold:

First, courts should not adjudicate such rights

unnecessarily, and it nmay be that in fact the
hol ders of those rights either do not wsh to

assert them or wll be able to enjoy them
regardl ess of whether the in-court litigationis
successful or not .... Secondly, the parties
t hensel ves usually will be the best proponents

of their own rights.
428 U. S. at 114.
There are exceptions to this presunption against

third-party standing, but only if three conditions are
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net : (1) a litigant nmust have suffered sone injury in
fact; (2) the plaintiff nust have a close relationship
to a third party; and (3) sone hindrance to the third
party’'s ability to assert his or her own interests nust
exist. Powers v. Ohio, 499 U S. 400, 411 (1991). Even
assumng that the first two prongs of this test are
sati sfied, Krasner cannot neet the third.

ACl, a private corporation that is wholly i ndependent
of the County, is not so powerless that it is unable to
assert its own constitutional rights. Nor has Krasner
proffered any evidence in support of such a proposition.
Thus, under traditional third-party standing rules,
Krasner cannot assert the rights of ACI to attack the
funding restriction.

For all of these reasons, Krasner |acks standing to
chal | enge the constitutionality of 8 57-13. The judgnent
bel ow, therefore, should be vacated and the matter
remanded to the district court wth instructions to
dism ss the conplaint for |ack of standing.

. The district court erroneously concl uded
that the funding restriction constitutes the
regul ation of gun sales for State Wapons-
Preenption | aw purposes and, therefore, is

restrained by the Tillie-Frank law from
bei ng appl i ed W thin t he Cty of
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Gai t her sbur g.

"Montgonery County is a hone rule county, having
adopted a charter pursuant to Article Xl -A of the
Maryl and Constitution.”™ Haub v. Montgonery County, 353
M. 448, 450, 727 A.2d 369-370 (1999). Maryl and’ s
Charter hone rul e enabl es a county to enjoy a significant
amount of self-governance by transferring fromthe State
to the county the power to enact |ocal laws on a w de
vari ety of subjects, as enunerated by the Legislature in
t he Express Powers Act. Ritchnmount Partnership v. Board
of Supervisors of Elections, 283 M. 48, 57, 388 A 2d
523, 529 (1978). Included anbng these express powers is
the authority to pass such laws as may be deened
expedient in maintaining the peace, good governnent,
health and welfare of the county. Mb. ANN. CODE ART. 25A,
8 5(S). This provision is a general-welfare clause or
general - grant - of - power cl ause. Mont gonery Citizens
League v. Greenhal gh, 253 Md. 151, 161, 252 A 2d 242, 247
(1969). It gives charter counties a wde array of
| egi sl ative and adm ni strative powers over |ocal affairs
and is to be Iliberally construed. Ri t chnount

Partnership, 283 Ml. at 57, 388 A 2d at 529; Mbontgonery
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Citizens League, 253 Md. at 161-62, 252 A 2d at 247. 1In
addition to this broad authority, the authority to fix
county expenses is inplicit in the Charter Hone Rule
Article and inherent in all Maryland counties. Schneider
v. Lansdale, 191 M. 317, 325-26, 61 A 2d 671, 674-75
(1948). Nevertheless, the State, by public general |aw,
may preenpt any county local law including a funding
restriction in one of three ways: (1) preenption by
conflict; (2) express preenption; or (3) inplied
preenption. See Holiday Point Marina Partners v. Anne
Arundel County, 349 M. 189, 209, 707 A 2d 829, 839
(1998).'" See also East v. Glchrist, 296 M. 368, 463
A.2d 285 (1983) (holding that a valid order of the
Maryl and Secretary of Health and Mental Hygi ene

“Express preenption exists when a county law or
ordinance "deal[s] with matters which are part of an
entire subject matter on which the Legislature has
expressly reserved to itself the right to legislate.”
County Council for Mntgonery County v. Montgonery
Associ ation, 274 M. 52, 59, 333 A 2d 596, 600 (1975).
Inplied preenption sonetines <called preenption by
occupation arises "when the General Assenbly has acted
Wi th such force that an intent by the State to occupy the
entire field nust be inplied.” | d. Preenption by
conflict is an application of the principle enbodied in
the Charter Honme Rule Article of the Mryland
Constitution that local laws that conflict with public
general laws are invalid. 1d.
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instructing the County to construct and operate a
sanitary landfill required the County to provide the
necessary funds notw thstanding Section 311A of the
County Charter, which prohibits the expenditure of County
funds for the operation of a landfill system of refuse
di sposal on | and zoned for residential use).

In balancing the relative authority of counties and
muni ci palities, the Maryland General Assenbly, through
t he enactnent of a public general |aw that has cone to be
known as the Tillie-Frank |aw, has preenpted county | aw
In certain circunstances by enabling nunicipalities to
I nsul ate thensel ves fromcounty | aws on subjects on which
both nunicipalities and counties may |egislate.'™ Under
this law, County Ilegislation does not apply in a

muni cipality if the |legislation:

“The Tillie-Frank | aw was designed to supercede the
decision of the Court of Appeals of Maryland in Town of
Forest Heights v. Tillie Frank, 291 Md. 331, 435 A 2d 425
(1981), in which a divided Court held that a charter
county ordinance prevails over a conflicting nunicipa
or di nance. Because the case altered the comonly
understood relationship between hone rule counties and
muni ci palities, legislationreestablishingthe previously
per cei ved bal ance bet ween county and nuni ci pal ordi nances
was soon enacted. See 81 Op. Att'y Gen. [MI.] _ (1996)
[ Opi nion No. 96-025 (Septenber 3, 1996)], 1996 M. AG
LEXI S 24.
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(1) by its ternms exenpts the municipality;

(2) conflicts W th | egi sl ation of t he
muni ci pality enacted wunder a grant of
| egi sl ative authority provided either by
public general law or its charter; or

(3) relates to a subject with respect to which
the municipality has a grant of |egislative
authority provided either by public general
| aw or its charter and the municipality, by
ordinance or charter amendnent having
prospective or retrospective applicability,
or both:

(i) specifically exenpts itself from such
county | egislation; or

(ii) generally exenpts itself from al

county | egislation, covered by such grants

of authority to the nunicipality.
Mb. ANN. CopE art. 23A, § 2B(a) (enphasis added).?'®
Exercising its Tillie-Frank authority, the Gty of
Gai t hersburg has generally exenpted itself from al
County | egislation on any subject on which the Cty also
has | egislative authority.

The funding restriction does not exenpt recipients of

County funds who are located within the Gty of

®Certain categories of County |aws, however, apply
within all nmunicipalities, e.g., certain "County revenue
or tax legislation [and] |egislation adopting a county
budget...." 8§ 2B (b)(2).

"See GAITHERSBURG CITY CobE, § 2-6 (the "Gaithersburg
exenpti on ordi nance").
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Gai t her sbur g. Neither does it conflict wth any
Gai t her sburg ordi nance. However, the State Wapons-
Preenption lawinplicates the Tillie-Frank | aw because it
aut hori zes both counties and nunicipalities "to regul ate

t he purchase, sale, transfer, ownership, possession, and

transportation of ... weapons and ammunition ... wthin
100 yards of ... places of public assenbly....""
Therefore, by virtue of the conbination of the Tillie-
Frank | aw, the \Weapons-Preenption | aw, and the

Gai t her sburg exenpti on or di nance, t he Cty of
Gaithersburg is, as the County readily acknow edges,
I nsul ated from County |egislation that "regul ate[s] the
purchase, sale, transfer, ownership, possession, and
transportation of [certain] weapons and ammunition

within 100 yards of parks, churches, schools, public

bui | di ngs, and pl aces of public assenbly .... ( Enphasi s
added.) It does not follow, however, that the funding
restrictionis simlarly restrained. Rather, the funding
restriction is inhibited by this conbination only if it
constitutes the regulation of the sale of guns for the

pur poses of the State Wapons-Preenption |aw and is not

®Wb. ANN. CooE art. 27, § 36(H)(enphasis added).
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ot herw se exenpted fromTillie-Frank restraints.

Foll owi ng federal caselaw regarding the limts of
Congress’ spending power as applied to the States, the
district court concluded, as a matter of State | aw, that
the County funding restriction constitutes regulation
because, in the district court’s view, the spendi ng being
controll ed does not have a direct relationship to the
purpose of the legislation. 166 F. Supp. 2d at 1062-63.
In doing so, the district court relied on federal cases
that are inapposite. Each case addresses the unique
relati onship between the Congress and the sovereign
States under the form of federalism enshrined in the
Constitution, and the resulting limtation on Congress’

® These cases neit her

power to condition federal grants.’
control nor provide neani ngful guidance for determ ning
whet her, under the | aw of Maryland, the County’s funding
restriction constitutes regulation for purposes of the
St at e Weapons-Preenption law, and, if it does, whether it

Is regulating a matter on which the Gty of Gaithersburg

See, e.g., New York v. United States, 505 U.S. 144,
171-72 (1992); Janes Island Public Service District v.
Cty of Charleston, 269 F.3d 323 (4th Cr. 2001), on
matters that are unrelated to legitimte federa
I nterests.
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al so has the authority to |legislate.?

Under Maryland | aw, the spending power of a County
inmplicitly includes exceedingly broad authority to set
conditions on the expenditure and receipt of its funds:

[I]n the absence of sone provision of lawto the

contrary, constitutional or statutory, the

County may inpose such conditions as to it

appear proper upon those who wi sh to receive

County funds including a direction as to the

manner of expenditure of those funds.

Prince George's County v. Chillum Adel phi Vol unteer Fire
Departnent, Inc., 275 M. 374, 383, 340 A 2d 265, 270
(1975) (enphasis added). Thus, in the context of a
di spute concerning a county’'s authority to condition the
use of its funds by volunteer fire conpanies, Maryland's
hi ghest court di stingui shed between a county’s authority
to inpose conditions or requirenents under its funding
authority ("funding regulations”) and its authority to
| npose conditions or requirenents under its police power

("police power regulations"):

[I]f a given volunteer fire conpany elects to

BEven if the James Island test applied, the funding
restriction would pass because Janmes |sland does not
require a direct rel ationship between the spendi ng bei ng
control |l ed and the purpose of the I egislation nerely that
the condition be "reasonably related to the purpose of
the expenditure."” 269 F.3d at 326-27.

24



accept County funds, then it follows that the
County may i npose conditions on the granting and
use of those funds, e.g., that the conpany’s
books would be kept in a certain manner, that
the funds granted would be only expended for
certain specified purposes, and that to assure
the County of this fact the conpany's books
woul d be subject to audit by persons designated
for that purpose by the County. | ndeed, the
County mght well specify that no part of the
funds would be expended for new equipnent
wi t hout advance approval of the County, m ght
say what type of equipnent could be purchased
wth funds from the County, and m ght provide
for the rmanner of mai ntai ning equi pnent

purchased with County funds. In other words,
the County may inpose reasonable regulations
relative to the funds which cone fromit. On

the other hand, if a volunteer fire conpany does

not accept County funds, it is only subject to

such regul ations of the County as may be i nposed

under the police power.
275 Md. at 382-83, 340 A 2d at 271 (enphasis added).
See also WIlson v. Board of Supervisors of Elections of
Baltimore CGity, 273 M. 296, 328 A 2d 305 (1974)
(upholding the validity of a proposed Baltinore Gty
Charter Amendnent that would forbid the erection of a
stadi um for professional sports in the Cty of Baltinore

"Wth the use of any funds, credit or guarantee of the

Gty").?

"W see no difference between the situation that
woul d prevail wthout this charter anmendnent if the
representatives of the people of Baltinore City, the Gty
Council, determined that no funds of the Gty of
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Also instructive is the decision in Mntgonery County
v. Maryl and Soft Drink Association, 281 Md. 116, 377 A 2d
486 (1977), in which the Gty of Rockville, Maryl and,
argued that County laws taxing distributors of non-
reusabl e beverage containers were regulatory Acts under
the guise of a tax and, therefore, could not be applied
within the Gty of Rockville. The Court concl uded that
they were revenue neasures, not regulatory measures,

because:

the raising of revenue is their dom nant
thrust. Stripped of the inposition of the
tax itself and the necessary acconpanyi ng
definitions, the bills would be virtually
nmeani ngless. I n no real sense is any effort
made In the bills to regulate those
distributors directly affected by the tax.
Nor is it properly our concern that a
possi bl e collateral economc effect of the
tax my be to regulate the consuner’s
pur chasi ng habits.
281 Md. at 132-35, 377 A 2d at 494-96.%

Bal ti nore shoul d be spent on a rel ocated stadi umand the
situation which would prevail if this anmendnent were
adopted, in which case the people of the Gty of
Baltinore, the final masters, would be making a sim/lar
declaration.” 273 Md. at 303, 328 A 2d at 310.

*The Court of Appeals also rejected the City's
argunent that the legislative history confirned the
regul atory nature of the enactnents: "[I]f legislative
enactnents otherwi se establish thenselves as wvalid
revenue neasures, we do not examne the notives of
| egi slators who voted for them even assum ng that
regul ation was their objective.” 281 Md. at 133, 377
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As applied to ACI an entity that permts its facility
to be used for gun shows at which guns are displayed and
sold the funding restriction surely is reasonably rel ated
to the use of County funds. The dom nant thrust of § 57-
13 is to restrain the use of County funds for such
facilities. Stripped of its funding provisions, 8 57-13
woul d be neaningless.®” The County has a legitinmate
public-welfare interest in not funding a facility at
which guns are sold, directly or indirectly, and it is
entirely reasonable for the County to conclude that the
funding restriction is properly applied to any grantee
whose facility could acconmmpdate a gun show. The | aw of
Maryland requires nothing further. The funding
restriction is a valid exercise of the County’s spendi ng
power, and it does not, under Maryland |law, constitute a

regul ation for purposes of the State Wapons-Preenpti on

A 2d at 495 (citation omtted).

*The district court’s concern that the condition
| nposed by 8 57-13 requires no relationship between the
County’s spendi ng being control |l ed and t he organi zati ons’
permtting the display and sale of firearns anywhere and
any tinme after Decenber 1, 2001, is ill-founded. First,
ACl has yet to apply for or receive any funds that woul d
be subject to the condition. Second, there is nothing in
the record even suggesting that ACI owns any facility
ot her than the Agricultural Center.
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| aw because, unlike § 57-11, it is not inposed under the
pol i ce power.

Finally, even if the funding restriction were a
"regul ation" for State Wapons-Preenption |aw purposes,
it would not trigger Tillie-Frank restraints. The
Tillie-Frank | aw restrai ns an ot herw se applicabl e County
law only if the mnunicipality has the authority to
| egi sl ate on the subject of the County |aw. The subj ect
of the funding restriction is the use of County funds for
a facility owed or controlled by a County fund
reci pi ent. Conditions on the use of County funds is,
under current State |aw, exclusively a matter of County
concern. Al t hough the Tillie-Frank |aw, conbined wth
the State Wapons-Preenption | aw, authorizes the Gty of
Gaithersburg to prevent County laws regulating the
possessi on and sal e of guns (e.g., 8 57-11) fromappl yi ng
Wi thin that nmunicipality, it does not restrain the County
from restricting the wuse of County funds for such
activities wthin the Cty of Githersburg because the
City of Gaithersburg clearly has no authority |l egislative
or otherwse over County spending or County grant

reci pients as such. In this regard, the County’s

28



spendi ng authority, not surprisingly, is very much Iike
its revenue authority and its budget authority, both of
which the Tillie-Frank [ aw expressly applies within all
muni cipalities in the County. See Mb. ANN. CoDE art. 23A,
8 2B(b)(2). Just as Tillie-Frank expressly does not
apply to legislation adopting a county budget, so, too,
It necessarily does not apply to other exercises of the
County’s spending authority because nunicipalities have
no authority to legislate on that subject.

For these reasons, the district court erred in
holding that the funding restriction "is unenforceable
agai nst Krasner's gun show at the Ag Center under State
| aw. " 166 F. Supp. at 1063.

[, The County funding restriction is a
constitutionally perm ssi bl e spendi ng
restraint that does not offend free-speech
guar ant ees.

The First Amendnent of the Constitution of the United
States prohibits the Congress from making "any |aw
abridging the freedom of speech....” U'S. CONST., AMEND.
| . And this free-speech guarantee is applied to the
States and their political subdivisions through the Due

Process C ause of the Fourteenth Amendnent. Centra

Hudson Gas & El ectric Corp. v. Public Service Comm ssion,
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447 U.S. 557, 561(1980). Maryl and’s organic |aw al so
contains a free-speech guarantee, Md. DECL. RIGHTS, art. 40,
and it has been interpreted to be "co-extensive with the
freedons protected by the First Amendnent.” Jakanna
Wodwor ks, Inc. v. Mintgonery County, 344 M. 584, 595,
689 A 2d 65, 70 (1997).

Regul ati ons of speech are subject to varying degrees
of review under the First Amendnent. Those that
suppress, disadvantage, or inpose differential burdens
upon core-free speech because of 1its content are
subjected to the npbst exacting scrutiny. See Turner
Broadcasting Systens v. F.C.C., 512 U. S. 622, 642 (1994).
Core-free-speech-regulatory restraints that are justified
W t hout reference to the content of the regul ated speech
are generally subject to some form of internediate
scrutiny. See United States v. OBrien, 391 U S. 367
(1968). Commerci al speech, although protected from

unwar r ant ed governnental regulation, enjoys alimted
neasure of protection, comensurate with its subordinate
position in the scale of First Amendnent values,’ and is
subj ect to nodes of regul ation that m ght be

I nperm ssible in the real mof nonconmerci al expression.’
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Board of Trustees of State University of New York v.
Fox, 492 U.S. 469, 477 (1989) (quoting GChralik v. Chio
State Bar Assn., 436 U.S. 447, 456 (1978)). Non-
regul atory restraints such as funding-power restraints
are subject to |less exacting constitutional limtations
than restraints that regulate directly; even those that
deny funds for the exercise of core-speech rights do not,
absent nore, offend free-speech guarantees. And, of
course, laws that reqgulate conduct, but not expression,

do not even inplicate free-speech guarantees. See Texas

*See  Maher v. Roe, 432 U S. 464, 474 (1977)
(Upholding a state welfare regulation under which
Medicaid recipients received paynents for services
related to <childbirth, but not for nontherapeutic
abortions, the Court said that the governnent may "neke
a value judgnent favoring childbirth over abortion, and
... inplenment that judgnent by the allocation of public
funds"); Regan v. Taxation Wth Representation, 461 U S.
540, 549 (1983) ("[A] legislature's decision not to
subsi di ze the exercise of a fundanental right does not
infringe the right."); Harris v. MRae , 448 U. S. 297,
317 (1983) ("A refusal to fund protected activity,
W t hout nore, cannot be equated with the inposition of a
‘“penalty’ on that activity); Rust v. Sullivan, 500 U. S.
at 192 ("The Governnent can, wthout violating the
Constitution, selectively fund a program to encourage
certain activities it believes to be in the public
I nterest, without at the sane tine funding an alternative
program whi ch seeks to deal with the problemin another
way. |In so doing, the Governnent has not discrim nated
on the basis of viewpoint; it has nerely chosen to fund
one activity to the exclusion of the other").
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v. Johnson, 491 U S. 397, 404 (1989).

The funding restriction does not restrict speech,
Is content neutral, and does not discrimnate
based on vi ewpoi nt.

Krasner’s free-speech clains necessarily present the
threshold question of whether the challenged funding
provision restricts speech and it Is Krasner’s
obligation, as those desiring to engage in assertedly
expressive conduct, to denonstrate that the First
Amendnment even appli es. See Cark v. Community for
Creative Non-Violence, 468 U S. 288, 293 n. 5 (1984).
Krasner has not sustained this crucial burden.

The funding restriction does not prohibit speech or
expression of any kind, not even that commercial speech
arguably contained in the display or denonstration of

guns.

It does not discrimnate based on viewpoint. Al

this content-neutral |aw does is: (1) prohibit the
County from funding (i.e., giving financial or in-kind
support to) an organi zation that permts the display and
sale of guns at a facility owned or controlled by the

organi zation; and (2) inpose on such organizations an

*For exanpl e, § 57-13 does not prohibit M. Cul ver or
MCSM f rom di scussi ng any i ssues and provi ding i nformati on
to anyone at gun shows or anywhere el se.
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obligation to repay County financial support received
after Decenber 1, 2001, if the organization permts the
display and sale of guns after receiving such County
support. Displaying guns wthout selling guns does not
offend § 57-13. Neither is it inplicated by the nere
di splay of guns or the sale of guns at any facility not
owned by an entity funded by the County. Only the post-
Decenber 1, 2001, sale of guns at a facility owned or
operated by an organization funded by the County after
Decenber 1, 2001, triggers this carefully ained
provi si on.

Krasner relied below on Northern Indiana Gun and
Qut door Shows, Inc. v. Hedman, 104 F. Supp. 2d 1009, 1014
(N.D. I'nd. 2000), for the proposition that "a proposal to
engage in the sale of a firearm is protected as
comerci al speech under the First Arendnent." The Hedman
court, however, concluded that the sale of a firearmis
not protected speech. | ndeed, wupholding a nunicipal
policy that banned firearns and ammunition from a
publicly owned civic center, that court concluded that
taking guns into a public center was not expressive in

nature, did not convey a particul ar nessage, and t hus was
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not protected speech. 104 F. Supp. 2d at 1012-13.
Hedman, therefore, supports the validity of § 57-13.

Nordyke v. Santa Cara County, 110 F. 3d 707 (9th
Cr. 1997), which Hedman quotes, also supports the
validity of § 57-13. Al though the Nnth Grcuit
concl uded that an offer to sell guns or anmunition does
no nore than propose a commercial transaction and,
therefore, is protected commercial speech, the Court
expressly agreed that "the act of exchangi ng noney for a
gun is not ‘speech’ within the neaning of the First
Amendnent . " ld. at 710. See also Suter v. Gty of
Laf ayette, 67 Cal. Rptr. 2d 420, 431 (Cal. App. 1997),
pet. for review denied, 1997 Cal. LEXIS 8365 (Cal. 1997)
(" Appel l ants m sconstrue the nature of comrercial speech
In the First Arendnent context. Commercial activity, such
as selling or buying a product, is not accorded First
Amendnent protection.")

For these reasons, 8 57-13 does not proscribe any
speech at any gun show even at a facility funded by the
County and does not inplicate speech, viewpoint or even
expressive conduct. It is a funding restraint based

solely on conduct: the sale of a gun.
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Even if it inplicates core free-speech,
8§ 57-13 is a permssible funding restriction.

Even if the funding restriction sonmehow inplicates
free speech, Krasner’'s core speech chall enges nust fail
for at |least two reasons. First, the chall enged | aw does
not foreclose Krasner’'s ability to engage in the speech
they seek to protect. Second, the Constitution does not
require the County to subsidize the exercise of Krasner’s
free-speech rights.

As noted earlier, the funding restriction, which is
a content-neutral and viewpoint neutral |aw, does not
prohi bit Krasner fromengaging in anything whether it be
speech or conduct. Only the independent decisions of a
facility owner or operator who obtained (and/or wants to
retain the ability to seek) County fundi ng after Decenber
1, 2001, will prevent a facility frombeing used for the
di splay and sale of guns. Indeed, even a facility owner
or operator who has received County funding nay elect to
permt such use and rei nburse the County for its funding.
The funding restriction itself neither prohibits Krasner
fromnor penalizes themfor exercising their free-speech
rights.

I n addi ti on, both the executive branch of the federal
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governnent and the Congress have frequently used the
spending power to further broad policy objectives by
conditioning the receipt of federal funds on the
recipient’s conpliance wth federal statutory and
admnistrative restraints or requirenents, and the
Suprene Court has repeatedly upheld this technique for
I nduci ng state and | ocal governnents, as well as private
entities, to cooperate wth federal policies. See
Fullilove v. Klutznick, 448 U.S. 448, 474 (1980).°%° The
nmere fact t hat a funding restriction requires
organi zations that receive governnent support to nake a
choi ce between accepting funds subject to its conditions
or declining the governnent subsidy and financing their
own unsubsidi zed prograns does not render a funding
restriction unconstitutional:

By accepting Title X funds, a recipient

voluntarily consents to any restrictions placed

on any matching funds or grant-related incone.
Potential grant recipients can choose between

26n

Congress has frequently enployed [its] Spending
Power to further broad policy objectives by conditioning
receipt of federal noneys wupon conpliance by the
recipient with federal statutory and admnistrative
directives." So, too, has the President. | ndeed, the
| atest and one of the nore highly publicized federa
spending power restrictions is the funding limtations
that the President has inposed on stemcell research.
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accepting Title X funds -- subject to the
Governnent's conditions that they provide
mat chi ng funds and forgo abortion counsel i ng and
referral inthe Title X project -- or declining
t he subsi dy and fi nancing their own unsubsi di zed
program W have never held that the Governnent
violates the First Amendnent sinply by offering
t hat choi ce.
See Rust, 500 U S. at 199 n. 5.
On the contrary, the Suprenme Court has "held in
several contexts that a [governnent’s] decision not to
subsi di ze the exercise of a fundanental right does not

infringe the right.... Regan, 461 U.S. at 546; see al so
Cammarano v. United States, 358 U S. 498, 515 (1959)
(Douglas, J., concurring) (rejecting the "notion that
First Amendnent rights are sonmehow not fully realized
unless they are subsidized by the State"). A
governnment’s nere refusal to subsidize aright "places no
governnental obstacle in the path" of a plaintiff who
seeks to exercise that right. Harris v. MRae, 448 U. S.
297, 315 (1983); Buckley v. Valeo, 424 U S 1, 94-95
(1976). "A refusal to fund protected activity, wthout
nore, cannot be equated with the inposition of a
‘“penalty’ on that activity.” Harris, 448 U S at 317

n. 19. “"[ SJubsidies are just that, subsidies ...; to

avoid the force of the regulations, [a funding recipient]
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can sinply decline the subsidy.” Rust, 500 U S. at 198
n. 5.

Rust v. Sullivan strongly supports the proposition
that the First Anendnent does not require the County to
fund facilities that are wused for gun shows. Rust
I nvol ved a federal program that established clinics to
provi de subsidies for doctors to advise patients on a
variety of famly planning topics. Congress, however
did not viewabortion as being wthinits famly planning
obj ectives, and, therefore, it forbad physicians enpl oyed
by grantees fromdi scussi ng abortion with their patients.
ld. at 179-80. The Rust plaintiffs challenged the
restrictions claimng that the regulations constituted
| mperm ssi bl e vi ewpoi nt di scrimnation favoring an anti -
abortion position over a pro-abortion position, and
required recipients to relinquish their right to engage
I n abortion advocacy and counseling in exchange for the
subsi dy.

In upholding the statute’'s constitutionality, the
maj ority explained that selectively funding a programto
encourage certain activities the governnent believes to

be in the public interest does not constitute viewpoint
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discrimnation. 500 U S. at 192. On the other hand, the
cases in which the Court has struck funding provisions
down as violative of free-speech guarantees involved
si tuati ons where the governnent placed a condition on the
reci pient of the subsidy rather than on a particular
program or service. These conditions violated free-
speech guarantees because they prohibited the recipient
fromengaging in the protected conduct outside the scope
of the program 500 U. S. at 197-98.

Rust teaches that the County my nmake a value
judgnent favoring a limtation on access to guns over
supporting access to guns, and it may inplenent that
judgnent by the allocation of public funds.? As in Rust,
ACl isentirely freeto permt its | essees to display and
sell guns at gun shows at the Agricultural Center, so
|l ong as it does not obtain County support for the center.
| ndeed, even after obtaining County support, ACI nmay

permt such sales, but it nust then repay the County.

At a time when nany other |local governments
t hr oughout the Nation are suing gun manufacturers for the
costs incurred by themas a result of the use of guns,
the County’s choice of limting its funding resources to
prograns that do not further those costs is exactly the
type of public decision-nmaking the Court approved in
Rust .
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The recent decision in Legal Services Corporation V.
Vel azquez, 531 U S. 533 (2001), has not invalidated
funding restrictions such as 857-13. In Legal Services
Corporation ("LSC'), the mmjority held that Congress
violated First Amendnent rights when it inposed on Legal
Servi ces Corporation grantees a funding restriction that
barred their Jlawers from efforts, while serving
I ndividual clients, to anend or otherwi se challenge
existing welfare | aw. Noting that the purpose of the
First Amendnent is to "assure unfettered interchange of
I deas for the bringing about of political and social
changes desired by the people,” 531 U S. at 548 (quoting
New York Tinmes Co. v. Sullivan, 376 U S. 254 (1964)), the
Court concluded that the effect of the restriction was

"to prohibit advice or argunentation that existing

wel fare | aws are unconstitutional or unlawful." 1d. at
547. "Here, notw thstandi ng Congress’ purpose to confine
and limt its program the restriction operates to

insulate current welfare Jlaws from constitutiona
scrutiny and certain other |egal challenges, a condition
i nplicating central First Anmendnent concerns.” | d.

"The Constitution does not permt the governnent to
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confine litigants and their attorneys in this manner. W
must be vigilant when Congress inposes rules and
conditions which in effect insulate its own laws from
|l egitimate judicial challenge.” Id. at 548. The ngjority
di stingui shed Rust on the basis, anong others, that in
Rust "Congress had not discrimnated agai nst viewpoints
on abortion, but had ‘nerely chosen to fund one activity
to the exclusion of the other,” " Id. at 541 (quoting
Rust, 500 U. S. at 193).7% Fol | owi ng the decision in
LSC, the Fifth Grcuit tested, under core free-speech
standards, an anendnent to a Loui siana Suprene Court Rule

limting the circunstances under which unlicensed |aw

*The five-nmenber mgjority al so distingui shed Rust on
the basis of a private/public speaker distinction that
drew an enphatic dissent from Justice Scalia and severe
criticismin other quarters, and is not applicable to
funding conditions that are not viewpoint based. See,
e.g., Gozdor, Christopher A, Note: Legal Services Corp.
V. Vel azquez: a Probl emati c Commi ngl i ng of
Unconstitutional Conditions And Public Fora Analysis
Yields a New G ey Area For Free Speech, 61 Mi. L. Rev.
454 (2002) ("The mgjority inappropriately applied the
Court’s public fora and wunconstitutional conditions
precedent to the facts of Velazquez. It would have been
nore prudent for the Court to have anal yzed Vel azquez as
a case of content-based discrimnation because the
conditions banned LSC clients from challenging or
defending existing welfare law. "); Comment: The Suprene
Court’s Decision in Legal Services Corporation V.
Vel azquez and the Analysis Under the Unconstitutional
Condi tions Doctrine, 79 Denv. U. L. Rev. 157 (2001).
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students could engage in the practice of |law.  Southern
Christian Leadership Conference v. Suprene Court of the
State of Louisiana, 252 F.3d 781 (5th Cr. ), cert.
denied , 151 L. Ed. 2d 381 (2001). The anmendnent
prohi bited clinical st udent practitioners "from
representing in the role of attorneys an otherw se
qgqual i fied individual or organization for purposes of that
representati on. ld. at 785. After review ng Rust and
LSC, the court "conclude[d] that a refusal to pronote
private speech is not on a par wth a regulation that
prohi bits or puni shes speech, or whi ch excludes a speaker
froma public or nonpublic forum"” 1d. at 795.

Unli ke the restraints on | awers’ advice, 8 57-13 is
a restraint on the County’ s support of private facilities
at which guns are sold. No one is precluded from
engaging in the assertedly protected speech. The | aw
does not discrimnate against viewpoints on anything.
Anyone may hold and participate in gun shows, engage in
rel ated speech, and sell guns at any facility. The
County sinply will not support a facility at which guns
are sold. Therefore, even if 8 57-13 inplicates private

speech, it is nerely a perm ssible refusal not to pronote
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such speech.

The funding restriction also passes nuster
under an expressive speech chall enge.

The Suprenme Court has been careful to distinguish
comrerci al speech from speech at the core of the First
Amendnent’ s free-speech guarantees. Although commerci al
speech is protected from wunwarranted governnenta
regulation, it is subject to greater [imtations than nmay
be i nmposed on expression not solely related to economc
I nt erests. See Central Hudson Gas & Electric Corp. v.
Public Service Conm ssion, 447 U. S. at 561. Furthernore,
al though the Suprene Court has yet to test a funding
restriction under comrercial free-speech restraints, its
conclusion that "the <constitutional Ilimtations on
Congress when exercising its spending power are |ess
exacting than those on its authority to regulate
directly,” South Dakota v. Dole, 483 U S. at 209 (citing
United States v. Butler, 297 U S. at 66), suggests that
funding restrictions that restrain conmercial speech are
to be tested under a yet-to-be-articul ated standard t hat
is even nore deferential than the relatively relaxed
Central Hudson test for regulatory provisions that

restrain such speech.
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Under the Central Hudson test, the County may freely
regulate commercial speech that concerns unlawf ul
activity or is msleading. A restriction on comrerci al
speech that does not <concern unlawful activity is
perm ssible if the governnent: (1) asserts a substanti al
interest in support of its regulation; (2) establishes
the restriction directly and materially advances the
interest; and (3) denonstrates that the regulation is
narrowmy drawn. 1d. Section 57-13 satisfies the Central
Hudson test.

The County has a sufficiently substantial interest in
not supporting an organization that permts the display
and sale of guns at gun shows in the organization's
facility. The m schiefs presented by the sale and
proliferation of guns, even at gun shows in heavily
regul ated Maryl and, are abundantly sufficient to
constitute a substantial interest in not supporting an
organi zation that permts the sale of guns at its
facility. The display and sale of guns at gun shows
provi des i nmmedi ate access to guns in a place of public
assenbly, increases the proliferation of guns (both

regul ated and wunregulated), facilitates illegal gun
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sal es, and contri butes to gun violence. Indeed, thereis
I ncreasing evidence that gun shows facilitate illega
sal es and gun trafficking:

Il egal gun show sal es can occur in several
ways, including: (a) straw man purchases,
: (b) out-of-state sales by FFLs [ Federal
Fi rearnmns Li censees], (c) sal es from
al l egedly "personal " collections that are in
fact offered for sale on a regul ar basis at
gun shows and are not actually personal
col l ections, or (d) sal es by individuals who
are not FFLs to mnors or felons. In nost
states, transactions at gun shows by
I ndi viduals who are not FFLs require no
background check, so the seller may not know
that the purchaser is a proscribed person.

A Gun Policy dossary: Policy, Legal, and Public Health

Ter s, The Johns Hopkins Center for Gun Policy and
Research, (March 2000), p. 9. Moreover, based on a
review of "314 [then] recent [ATF] investigations that

I nvol ved gun shows in sone capacity," a 1999 joint report
of the U.S. Departnent of Justice, the U S. Departnent of
the Treasury, and the U. S. Bureau of Al cohol, Tobacco and
Firearns, "indicated that gun shows provide a forum for

illegal firearns sales and trafficking." GUN__ SHOWE:

BRADY CHECKS AND CRIME GUN SHows, Joint Report of the

Departnment of the Treasury, Departnent of Justice, and

the Bureau of Alcohol, Tobacco and Firearns (January
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1999), p. 6.

Responding to these kinds of concerns, the County,
even before the enactnment of Chapter 11 of the Laws oF
MONTGOVERY COUNTY (2001), exercised its police power to
prohi bit t he sal e, transfer, possessi on, or
transportation of a handgun, rifle, or shotgun, or
ammunition for these firearns, in or within 100 yards of
a place of public assenbly. MCC § 57-11(a) (fornerly 8§
57-7A(a)) . The public safety interest underlying that
statutory policy is nmanifest. And that ©policy is

furthered by Chapter 11's funding restraints. The County

wi |l not support organizations that permt guns to be
sold at their places of public assenbly. | ndeed, the
| egi sl ative history of Chapter 11 (then Bill 2-01)
expressly identified the problemaddressed by the Bill as
fol | ows:

County financial support for organizations that
host gun shows nmay help pronote the sale of
guns, contrary to the County’s general policy of
limting the proliferation of handguns and ot her
weapons in the County. Gun show sales are
subject to general State laws regarding the
transfer of firearns, but the transitory nature
of gun shows nekes enforcenent of these
requi renments especially difficult.

(J.A 239) Clearly, the County has a substanti al
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I nterest in not supporting an organi zation that permts
the sale of guns at places of public assenbly the
organi zati on owns or controls.

The second prong of the Central Hudson test requires
that the challenged provision advance the governnent
interest in a direct and material way. Rubin v. Coors
Brewing Co., 514 U S. 476, 487 (1995). The funding
restriction clearly satisfies that requirenent by
directly and materially advancing the County’ s interest
In not supporting the sale of guns and the all too
frequently denonstrated dangers to the public welfare
t hat such sal es can nurture.

Finally, the funding restriction alsois sufficiently
narrowy drawn. The differences between comrerci al
speech and noncommerci al speech are, for the purpose of
the last of the Central Hudson prongs, especially
significant. The Suprene Court has "nmade clear that the
‘least restrictive neans’ test has no role in the
commerci al speech context." Florida Bar v. Went for It,
Inc., 515 U. S. 618, 632 (1995) (quoting Fox, 492 U. S. at
480). Instead, for comerci al - speech purposes, the Court

requires nerely "a ‘fit’ between the legislature’ s ends
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and the nmeans chosen to acconplish those ends." 1d. And
the fit does not have to be perfect, just reasonable.
Nei ther nmust it represent the single best disposition

just "one whose scope is ‘in proportion to the interest

served,’ that enploys not necessarily the | east
restrictive neans but ... a neans narrowWy tailored to
achi eve the desired objective." Id.

A reasonable ‘fit’ exists between the County’ s ends
and 8§ 57-13. | ndeed, that "fit" is perfect, and the
law s carefully limted scope, as denonstrated above
certainly is "in proportion to the interest served," and
narromy tailored to achieve the desired objective that
the County not support organi zations that permt their
pl aces of public assenbly to be used for the sale of
guns. *°

The funding restriction does not prohibit any of the
Krasner appellees fromdoing or saying anything. Al it
does is: (1) prohibit the County from giving financial

or in-kind support to an organization that permts the

**The reach of § 57-13 alsois in direct proportion to
the benefit conferred, especially wth respect to the
kinds of Jlong-term capital inprovenents the County
occasionally funds at the Agricultural Center.
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display and sale of guns at a facility owned or
controlled by the organi zation; and (2) inpose on such
organi zations an obligation to repay County financia
support received after Decenber 1, 2001, if the
organi zation permts the display and sale of guns after
recei ving such County support. Displaying guns w thout
sel ling guns does not offend either the fundi ng restraint
that 8§ 57-13(a) inposes on the County or trigger the
post - Decenber 1, 2001, County funding recipient’s
obl i gation under 8 57-13(b) to repay the County. Neither
Is 8 57-13 contravened by the di splay and sal e of guns at
a facility not owned or controlled by an entity funded by
the County. Only the post-Decenber 1, 2001, sale of
di spl ayed guns at a facility owned or operated by an
organi zati on funded by the County after Decenber 1, 2001,
triggers this narrowy drawn provision. The "fit"
between the County’s ends and the legislative neans it
has chosen to achi eve those ends is not just a reasonable
fit, it is a perfect fit. The County avoids supporting
the sale of guns at a place of public assenbly by
restricting its financial and in-kind support for places

of public assenbly at which guns are sold.
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For all of these reasons, the funding restriction does
not offend free-speech guarantees.
| V. The County funding restriction does not deny
Krasner the equal protection of the |aws
because the classifications the |aw draws
are rationally based.
The Equal Protection Cause of the Fourteenth
Amendnent prohibits the States from"deny[ing] any person
the equal protection of the laws." * This is, of
course, an inportant safeguard that applies equally to

political subdivisions such as counties. It alsois, in

the words of M. Justice Holnes, the "usual |ast refuge

%Al t hough the conpl aint does not contain a separate

freedom of assenbly count, Kr asner, nevert hel ess,
attenpted below to pursue one as an offspring of its
free-speech claim It is easily and properly rejected.

Just as non-regulatory restraints, even those that deny
funds for the exercise of core speech rights, do not,
absent nore, offend free-speech guarantees, a fortiori,
they do not contravene the guarantee of freedom of
assenbly that 1is a conponent of the free-speech
guar ant ee.

Al t hough the Maryland Constitution contains no
express equal protection clause, it is settled that the
Due Process Clause ... contained in Article 24 of the
Maryl and Decl aration of Rights enbodies the concept of
equal protection of the laws to the sane extent as the
Equal Protection C ause of the Fourteenth Anmendnent.”
Mur phy v. Ednonds, 325 M. 342, 353, 601 A 2d 102, 107
(1992). And Suprene Court opinions concerning the Equal
Protection Clause are practically direct authorities with
regard to Article 24 of the Maryland Declaration of
Rights. 325 Md. at 343, 601 A 2d at 108.
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of constitutional argunents.” Buck v. Bell, 274 U.S.
200, 208 (1927).

The funding restriction does not di scrim nate agai nst
Krasner. If it did, however, it would easily pass the
rational basis test under which Krasner challenges it.
This traditional equal protection analysis permts
| egi sl ative bodi es a wi de scope of discretion in enacting
| aws that affect sonme groups of citizens differently than
others. Under this test, the County Council is presuned
to have acted within its constitutional power despite the
fact that, in practice, its enactnent may result in sone
I nequal ity, and equal protection guarantees are offended
only if the classification rests on grounds wholly
irrelevant to the achievenent of the County objective.
Reed v. Reed, 404 US. 71, 77 (1971). A statutory
discrimnation wll not be set aside under the rational
basis test if any state of facts reasonably may be
conceived to justify it; only totally irrationa
classifications fail this least restrictive standard.
See FCC v. Beach Conmunications, Inc., 508 U S. 307, 313
(1993). So deferential is this test that it denies the

chal l enging party any right to offer evidence to seek to
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prove that the legislative body is wong in concl uding
that its classification will serve the purpose it has in
m nd, so long as the question is at |east debatable and
the |l egislative body could rationally have decided that
its classification would foster its goal. See City of
New Ol eans v. Dukes, 427 U.S. 297 (1976); MGowan V.
Maryl and, 366 U.S. 420, 425-26 (1961).

G ven the proliferation of firearns and t he seem ngly
daily reports of firearns violence in the D.C. area, and
t he County policy enbodied in MCC § 57-11(a), there is an
abundantly cl ear rational basis for Montgonery County not
to fund or gani zati ons t hat contribute to the
proliferation of guns by permtting weapons to be sold at
their facilities. Krasner’s equal protection claim
therefore, is patently lacking in nerit.

CONCLUSI ON

The County, in the exercise of its broad,
di scretionary spending power, mnakes financial support
available to a nunber of private organizations whose
activities, in the view of the governing body of the
County, contribute to the public welfare and are

consistent with County policy and public safety. As a
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matter of legitimate and substantial County interest and
policy, Montgonery County has deci ded not to support the
proliferation of guns through the sale of guns at pl aces
of public assenbly.

State law does not inhibit the application of a
funding restriction enbodying that fiscal policy decision
to grantees located within the Cty of Gaithersburg or
anywhere el se. Neither is the County constitutionally
required to support those activities or constitutionally
prohibited from withholding its financial or in-kind
support from those who permt such activities at their
facilities, especially when, as here, the w thhol di ng of
that support is sufficiently rationally related and
tailored to further that substantial interest and policy.
Nothing in the content-neutral, viewpoint neutral,
funding restriction under attack in this case interferes
wth free speech, expression, assenbly, or denies Krasner
t he equal protection of t he | aws.

Krasner’s attenpt to have this Court force the County
to fund places of public assenbly that permt events at
which guns are sold, therefore, nust be rejected, the

j udgnment below reversed, and the case remanded to the
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district court for the entry of a judgnent in favor of
the County on every count in the conplaint.
Respectful ly submtted,

Charl es W Thonpson, Jr
County Attorney

Marc P. Hansen
Chi ef, General Counsel Division

Karen L. Federnman Henry
Princi pal Counsel for Appeals

Judson P. Garrett, Jr.
Principal Counsel for Opinions &
Advi ce
Clifford L. Royalty
Associ ate County Attorney
REQUEST FOR ORAL ARGUMENT

The County respectfully requests that this case be

set for oral argunent.
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Excer pts from THE CONSTI TUTI ON OF THE UNI TED STATES OF AVERI CA

ANMENDMENT |
Congress shall make no law ... abridging the
freedom of speech, ... or the right of the
peopl e peaceably to assenble ....

AMVENDMVENT X1 'V
Section 1.
No State shall ... deprive any person of
life, liberty, or property, wthout due

process of law, nor deny to any person
Withinits jurisdiction the equal protection
of the | aws.

Excerpts from THE UNI TED STATES CODE

Title 28 U.S.C. 8§ 1291.

The courts of appeals (other than the United
States Court of Appeals for the Federal
Crcuit) shall have jurisdiction of appeals
from all final decisions of the district
courts of the United States ..., except
where a direct review may be had in the
Suprene Court....

Title 28 U. S.C. 8§ 1331.

The district courts shall have original
jurisdiction of all civil actions
ari sing under the Constitution, |aws, or

treaties of the United States.

Title 28 U.S.C. § 1343(a)(3).

(a)

The district courts shall have original

jurisdiction of any civil action authorized by | aw
to be commenced by any person:

*x * %

(3) To redress the deprivation, under col or of

Add. 2



any State |law, statute, ordinance, regulation,
custom or usage, of any right, privilege or
I mmunity secured by the Constitution of the
United States or by any Act of Congress
providing for equal rights of citizens or of al
persons within the jurisdiction of the United
States. ...

Title 28 U. S.C. § 1367.

(a) Except as provided in subsections (b) and (c)
or as expressly provided otherw se by Federal
statute, in any civil action of which the district
courts have original jurisdiction, the district
courts shall have supplenental jurisdiction over
all other clains that are so related to clains in
the action within such original jurisdiction that
they form part of the sanme case or controversy

under Article 11 of t he Uni t ed St at es
Constitution. Such supplenental jurisdiction shal
include clainmse that 1involve the joinder or

i ntervention of additional parties.

(b) In any civil action of which the district
courts have original jurisdiction founded sol ely on
section 1332 of this title, the district courts
shall not have supplenental jurisdiction under
subsection (a) over clains by plaintiffs against
persons made parties under Rule 14, 19, 20, or 24
of the Federal Rules of G vil Procedure, or over
clains by persons proposed to be joined as
plaintiffs under Rule 19 of such rules, or seeking
to intervene as plaintiffs under Rule 24 of such
rul es, when exercising supplenental jurisdiction
over such clains would be inconsistent wth the
jurisdictional requirenents of section 1332.

(c) The district courts nmay decline to exercise
suppl enmental jurisdiction over a claim under
subsection (a) if--

(1) the claimraises a novel or conplex issue of
State | aw,
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(2) the claim substantially predom nates over
the claim or clains over which the district
court has original jurisdiction,

(3) the district court has dismssed all clains
over which it has original jurisdiction, or

(4) in exceptional circunstances, there are
ot her conpel | i ng reasons for decl i ni ng
jurisdiction.

(d) The period of Ilimtations for any claim
asserted under subsection (a), and for any other
claim in the sane action that is voluntarily
dismssed at the sane tine as or after the
di sm ssal of the claimunder subsection (a), shal

be tolled while the claimis pending and for a
period of 30 days after it is dism ssed unless
State | aw provi des for a longer tolling period.

(e) As wused in this section, the term"State"
i ncl udes the District of Colunbia, the Conmonweal th
of Puerto Rico, and any territory or possession of
the United States.

Title 28 U . S.C. § 2201.

(a) In a case of actual controversy within its
jurisdiction, ... any court of the United States,
upon the filing of an appropriate pleading, my
declare the rights and other | egal relations of any
I nterested party seeking such decl arati on, whet her
or not further relief is or could be sought. Any
such decl aration shall have the force and effect of
a final judgnent or decree and shall be reviewable
as such.

(b) For imtations on actions brought wth respect
to drug patents see section 505 or 512 of the
Federal Food, Drug, and Cosnetic Act

Federal Rules of Cvil Procedure

Rul e 58.
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Subject to the provisions of Rule 54(b): (1) upon
a general verdict of a jury, or upon a decision by
the court that a party shall recover only a sum
certain or costs or that all relief shall be
denied, the clerk, wunless the court otherw se
orders, shall forthwith prepare, sign, and enter
t he judgnment without awaiting any direction by the
court; (2) upon a decision by the court granting
other relief, or upon a special verdict or a
general verdict acconpanied by answers to
i nterrogatories, the court shall pronptly approve
the form of the judgnment, and the clerk shal

t hereupon enter it. Every judgnent shall be set
forth on a separate docunment. A judgnent is
effective only when so set forth and when entered
as provided in Rule 79(a). Entry of the judgnent
shall not be delayed, nor the tine for appeal
extended, in order to tax costs or award fees,
except that, when a tinely notion for attorneys

fees i s nade under Rule 54(d)(2), the court, before
a notice of appeal has been filed and has becone
effective, may order that the notion have the sane
effect under Rule 4(a)(4) of the Federal Rules of
Appel | ate Procedure as a tinely notion under Rule
59. Attorneys shall not submt forns of judgnent
except upon the direction of the court, and these
directions shall not be given as a matter of
cour se.

Excerpts from THE MARYLAND DECLARATI ON OF RI GHTS

Article 24

That no man ought to be taken or inprisoned or
di sseized of his freehold, liberties or privileges,
or outlawed, or exiled, or, in any manner, destroyed,
or deprived of his life, liberty or property, but by
t he judgnent of his peers, or by the Law of the | and.
Article 40

That ... every citizen of the State ought to be
al l owed to speak, wite and publish his sentinents on
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all subjects, being responsi ble for the abuse of that
privil ege.

Excerpts fromthe ANNOTATED CODE OF MARYLAND:

Article 23A, 8 2B. Application of county | egislation
to nmunicipalities.

(a) County legislation nmade inapplicable in
muni ci pality. -- Except as provided in subsection
(b) of this section, legislation enacted by a
county does not apply in a nunicipality located in
such county if the

| egi sl ati on:

(1) By its terns exenpts the nunicipality;

(2) Conflicts with legislation of the
muni ci pality enacted wunder a grant of
| egi sl ative authority provided either by
public general law or its charter; or

(3) Relates to a subject with respect to
which the nunicipality has a grant of
| egi sl ative authority provided either by
public general law or its charter and the
muni ci pality, by ordinance or charter
amendment havi ng prospective or
retrospective applicability, or both:

(i) Specifically exenpts itself from such
county | egislation; or

(ii) Generally exenpts itself from al
county legislation covered by such
grants of authority to the nunicipality.

(b) Categories of county |egislation applicable
in municipalities. - - Notwi t hst andi ng the
provi sions of subsection (a) (2) and (3) of this
section, the followng categories of county
| egi slation, if otherwise within the scope of
| egi sl ative powers granted the county by the
General Assenbly, shall nevertheless apply
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within all municipalities in the county:

(1) County legislation where a |aw enacted by
the General Assenbly so provides;

(2) County revenue or tax |egislation, subject
to the provisions of Article 24 of the Code,
t he Tax-General Article, and the Tax-Property
Article, or Ilegislation adopting a county
budget; and

(3) County legislation which is enacted in
accor dance wth requi renments ot herw se
applicable in such county to legislation that is
to becone effective imediately and which al so
neets the follow ng requirenents:

(i) The legislative body of the county
makes a specific finding based on
evi dence of record after a hearing held
I n accordance with the requirenents of
subpar agraph (ii) hereof that there wll
be a significant adverse inpact on the
public health, safety, or welfare
affecting residents of the county in
uni ncorporated areas if such county
| egi slation does not apply in all
muni ci palities |located in such county;

(ii) The | egislative body of the county
conducts a public hearing at which all
muni cipalities in the county and
i nterested persons shall be given an
opportunity to be heard, notice of which
is given by the nmailing of certified
mail notice to each nmunicipality in the
county not less than 30 days prior to
the hearing and by publication in a
newspaper of general circulation in the
county for 3 successive weeks, the first
publication to be not |ess than 30 days
prior to the hearing; and

(iii) The county legislation is enacted by the
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affirmati ve vote of not less than two-thirds
of the authorized nmenbership of the county
| egi sl ati ve body.

(4) County legislation which is enacted in
accordance with the procedures set forth in
paragraph (3) of this subsection shall be
subject to judicial review of the finding
made under paragraph (3) (i) of this
subsecti on and of t he resul t ant
applicability of such legislation to
muni ci palities in the county by the circuit
court of the county in accordance with the
provi sions of the Maryland Rul es governing
appeals from adm nistrative agencies. Any
appeal shall be filed within 30 days of the
effective date of such county I egislation.
Inany judicial proceedi ng conmenced under
the provisions of this paragraph,
the sole issues are whether the
county | egi sl ative body (1)
conmplied with the procedures of
paragraph (3) of this subsection,
and (2) had before it sufficient
evidence from which a reasonable
person could conclude that there
wi || be a significant adverse
| mpact on the public health,
safety, or wel fare af fecting
resi dents of t he county I n
uni ncorporated areas if such
county | egislation does not apply
in all municipalities located in
the county. The issues shall be
decided by the court wthout a
jury. In the event that the court
reverses such findi ng, t he
| egi sl ation shall continue to apply
In unincorporated areas of the
county and the applicability of
such county | egi sl ation I n
muni ci palities shall be governed by
t he provi si ons of subsection (a) of
this section. The decision of the
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circuit court I n any such
proceeding shall be subject to
further appeal to the Court of
Speci al Appeals by the county or
any municipality in the county.

(c) Muni ci pal | egislation making county
| egi sl ation inapplicable. -- Notw thstanding the
provisions of subsection (b) (3) of this
secti on, county | egi sl ati on enact ed I n
accordance with the procedures and requirenents
t her eof shal | nevertheless be or becone
I napplicable in any nunicipality which has
enacted or enacts nunicipal |egislation that:

(1) Covers the sane subject matter and furthers
the sane policies as the county | egislation;

(2) Is at least as restrictive as the county
| egi sl ation; and

(3) Includes provisions for enforcenent.

(d) Admi nistration or enforcenent of nunici pal
| egi sl ati on. --  Any nunicipality my, by
ordi nance, request and authorize the county
within which it is located to adm nister or
enforce any nunicipal legislation. Upon the
enact nent of such an ordi nance, such county may
adm ni ster or enforce such nunicipal |egislation
on such terns and conditions as may nutually be
agr eed.

(e) Definitions. -- As used in this section:

(1) "County" nmeans any county, regardless of
the form of county governnent, including
charter hone rule, code honme rule, and
county conm ssioners; and

(2) "Legislation" neans any form of county
or muni ci pal | egi sl ative enact nent ,
i ncluding a | aw, ordinance, resolution and
any action by which a county budget 1is
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adopt ed.
Article 25A, 8 5(9).

The foregoing or other enuneration of powers in
this article shall not be held to limt the
power of the county <council, in addition
thereto, to pass all ordinances, resolutions or
byl aws, not inconsistent with the provisions of
this article or the laws of the State, as nmay be
proper in executing and enforcing any of the
powers enunerated in this section or elsewhere
in this article, as well as such ordi nances as
may be deened expedient in nmaintaining the
peace, good governnent, health and welfare of
t he county.

Provi ded, that the powers herein granted
shall only be exercised to the extent that
the same are not provided for by public
general law....

Article 27, 8 36H State preenption of weapons and
anmuni tion regul ati ons.

(a) Handguns, rifles, shotguns, and
anmuni ti on. - - Except as provided in
subsections (b), (c), and (d) of this section,
the State of Maryland hereby preenpts the
rights of any county, nunicipal corporation,
or special taxing district whether by |aw,
ordi nance, or regulation to regulate the
pur chase, sal e, t axati on, transfer,
manuf acture, repair, ownership, possession,
and transportation of the foll ow ng:

(1) Handgun, as defined in 8 36F (b) of this
article;

(2) Rifle, as defined in 8 36F (d) of this
article;

(3) Shotgun, as defined in 8 36F (g) of this
article; and
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(4) Ammuni tion and conponents for the above
enunerated itens.

(b) Excepti ons. -- Any county, nunici pal
corporation, or special taxing district my
regul ate the purchase, sal e, transfer,

owner shi p, possession, and transportation of the
weapons and amunition |isted in subsection
(a) of this section:

(1) Wth respect to m nors;

(2) Wth respect to these activities on or
within 100 vyards of parks, churches,
school s, public buildings, and ot her places
of public assenbly; however, the teaching of
firearns safety training or ot her
educational or sporting use may not be
prohi bi ted; and

(3) Wth respect to | aw enforcement
personnel of the subdi vision.

(c) Aut hority to amend | ocal | aws or
regul ations. -- To the extent that |ocal |aws or
regul ations do not create an inconsistency with
the provisions of this section or expand
existing regulatory control, any county,
muni ci pal cor poration, or speci al t axi ng
district my exercise its existing authority to
anmend any local laws or regulations that exist
bef ore January 1, 1985.

(d) D scharge of handguns, rifles, and shotguns.
-- I n accordance with | aw, any county, nunici pal
corporation, or special taxing district my
continue to reqgqul ate the discharge of handguns,
rifles, and shotguns, but may not prohibit the
di scharge of firearns at established ranges.

Excerpts from THE MONTGOVERY CouNTY CODE

Sec.

57-1. Definitions.
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In this Chapter [57], the followng words and
phrases have the follow ng neani ngs:

* % %

@Qun show. Any organi zed gathering where a gun
I s displayed for sale.

Place of public assenbly: A "place of public
assenbly" is a governnent owned park identified
by the Maryland-National Capital Park and

Pl anni ng Commi ssi on; pl ace of wor shi p;
el enentary or secondary school; public library;
gover nnent - owned  or -operated recreational

facility; or multipurpose exhibition facility,
such as a fairgrounds or conference center. A
pl ace of public assenbly includes all property
associated with the place, such as a parking | ot
or grounds of a building.

Sec. 57-11. Firearns in or near places of public
assenbl y.

(a) A person nmust not sell, transfer, possess, or
transport a handgun, rifle, or shotgun, or
anmmunition for these firearns, in or wthin 100
yards of a place of public assenbly.

(b) This section does not:

(1) prohibit the teaching of firearns safety or
ot her educational or sporting use in the areas
descri bed in subsection (a);

(2) apply to a law enforcenent officer, or a
security guard licensed to carry the firearm

(3) apply to the posseSS|on of a firearm or
anmunition in the person’s own hone;

(4) apply to the possession of one firearm and
ammunition for the firearm at a business by
either the owner or one authorized enpl oyee of
t he busi ness;
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firearm

(5 apply to the possession of a handgun by a
person who has received a permt to carry the
handgun under State |aw, or

(6) apply to separate anmmunition or an unl oaded
(A) transported in an enclosed case or in a
| ocked firearns rack on a notor vehicle; or
( B) bei ng surrendered in connection with a

gun turn-in or simlar program approved by a
| aw enf or cenent agency.

(c) This section does not prohibit a gun show at
a nmul ti purpose exhibition facility if:

(1) the facility's intended and actual primary
use is firearns sports (hunting or target, trap,
or skeet shooting) or education (firearns
training); or

(2) no person who owns or operates the facility
or pronotes or sponsors the gun show received
financial or in-kind support fromthe County (as
defined in Section 57-13(a)) during the
preceding 5 years, or after Decenber 1, 2001,
whi chever is shorter; and

(A) no other public activity is allowed at
the place of public assenbly during the gun
show;, and

(B) if a mnor my attend the gun show

(i) the pronoter or sponsor of the gun show
provides to the Chief of Police, at |east 30
days before the show

(a) phot ogr aphi c I dentification,
fingerprints, and any other information
the Police Chief requires to conduct a
background check of each i ndividual who is
or works for any pronoter or sponsor of
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the show and will attend the show and

(b) evidence that the applicant wll
provi de adequate professional security
personnel and any other safety neasure
required by the Police Chief, and wll
conply with this Chapter; and

(ii1) the Police Chief does not prohibit the
gun show before the gun showis scheduled to
begi n because:

(a) the pronoter or sponsor has not net
the requirenents of clause (i); or

(b) the Police Chief has determ ned that
an individual described in clause (i)(a)
I's not a responsi bl e individual.

(d) Not wi t hst andi ng subsection (a), a gun shop
owned and operated by a firearns dealer |icensed
under Maryland or federal |aw on January 1, 1997,
may conduct regular, continuous operations after
that date in the sane permanent | ocation under the
same ownership if the gun shop:

(1) does not expand its inventory (the nunber
of guns or rounds of anmunition displayed or
stored at the gun shop at one tine) or square
footage by nore than 10 percent, or expand the
type of guns (handgun, rifle, or shotgun) or
anmmunition offered for sale since January 1,
1997;

(2) has secure locks on all doors and w ndows;
(3) physically secures all ammunition and each
firearmin the gun shop (such as in a | ocked box

or case, in a |locked rack, or with a trigger
| ock) ;

(4) has adequate security |ighting;

(5) has a functioning alarmsystemconnected to
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a central station that notifies the police; and

(6) has liability insurance coverage of at | east
$1, 000, 000.

8§ 57-13. Use of public funds.

(a) The County nust not give financial or in-kind
support to any organi zation that all ows the di spl ay
and sale of guns at a facility owned or controll ed
by the organi zation. Financial or in-kind support
nmeans any thing of value that is not generally
avail able to simlar organizations in the County,
such as a grant, special tax treatnent, bond
authority, free or discounted services, or a
capital i1nprovenent constructed by the County.

(b) An organization referred to in subsection (a)
that receives direct financial support from the
County nust repay the support if the organization
allows the display and sale of guns at the
organi zation's facility after receiving the County
support. The repaynent nust include the actual,
original value of the support, plus reasonable
I nterest calculated by a nethod specified by the
Di rector of Finance.

Excerpt fromthe Gal THERSBURG CI TY CODE

Sec. 2-6. Exenption from Montgonery County
| egi sl ati on and regul ati ons
within the city.

[Plursuant to the authority granted by article 23A,
section 2B(a), of the Annotated Code of Maryl and,
as enacted by chapter 398 of the Laws of Maryl and,
1983, and further pursuant to chapter 33 of the
Laws of Montgonery County, 1984, as codified in
Chapter 2, Section 2-96 of the Montgonery County
Code (1972 edition, as anmended), as may hereafter
from tine to tinme be anended, the Cty of
Gai t hersburg, Maryland, is hereby declared exenpt
from any and all legislation and regulations
pertai ning hereto, heretofore or hereafter enacted
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by Montgonery County, Maryland, relating to any
subject or matter upon which the mayor and city
council of the city, or the Gty of Gaithersburg,
as a nuni ci pal corporation, has been heretofore or
Is hereafter granted legislative authority, wth
[certain] exceptions....
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